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The eleven ^ publications reviewed in this annotated 
bibliography discuss litigation and legal issues in educatLon^ such 
as adfflinlstrator discretion in student discipline^ the constitutional 
rights of students and teachers^ defamation of character^ and the 
school board's authority to transfer personnel. The literature also 
examines the issue of proving good faith , the establishment of a 
legal identity for princi.pals^ the necessity for following due 
process, the limits to an administrator's immianity from liability, 
and the legal aspects of managing a school's fiscal and physical 
resources. The authors stress that a thorough knowledge or the legal 
responsibilities in all areas of school operatioa lii necessary tD 
effective administration. (WD), 
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Alexander, Kern. ''Administrative Prerogative: 
Restraints of Natural justice on Student Discipline '' 
lournal of Law and Education, 1 , 3 (July 1978X PP 
331^58. EJ 183 307. 

Would a student accused of stealing have had the snrne 
procedural rights in the 1880s as he does today? Alexander discusses 
one such student theft case of l^^fiZ, describes the evofution of due 
process requirements since then, and concludes that if the same^ 
student had been tried today, he would have many more due 
process rights. 

School boards and administrators have always had to function in 
"discretionary or quasi-judiciar' capacities, making decisions 
having profound innpacts on the lives of childfen. Traditionally, the 
courts of both Britain and the United States have been reluctant to 
intervene in this area to det^^fmine if school officials are acting 
appropriately 

More recently, however, the courts have acted to limit this 
"unbridled discretion'' of school authorities by laying down 
guidelines designed to ensure fundamental fairness for students. In 
Britain, the courts' interventions are based on the concept of 
"natural justice/' and in the United States on the similar concept of 
due process. In both countries, the new legal precedents *"comNne 
to place new and extra-statutory requirements on administrative 
disciplmary actions which educational adminEStration must 
accommodate if students are to be given maximum legal fairness 
and equity " 

Alexander traces thf origins of the concept of natural iustice 
back to the Magna Carta and outlines in some detail its 
development since then. The product of this indepth inquiry is a set 
of guidelines that suggest *'the administrator's bounddries of 
discretion" in student discipline cases. The rudiments of "fair play" 
are outlined, followed by the requirements of due process as 
defined by British and American courts. Three requirements for an 
unbiased hearing are presented, followed by twelve requirements 
for "fairness" in a student discipline hearing. 



Bright, Myron H, "The Constitution, the judges, and 
the School Administrator." NASSP BulfetM 63, 424 
(February 1979), pp. 74^83. E J 196 061. 



Bright opens this amusing but informative article by recounting a 
dream he had of his distinguished principal of forty years ago. "Is it 
true," his former principal booms* "that federal judges are tellfng 
O ool administrators how to run the schooIt?f ' Bright's answer to 



Principal Boardman is this article, which discusses the current legal 
problems of the schools, particularly as Bright has seen them from 
the bench of the United States Court of Appeals. 

Two cases decided m *he 1960s "made it clear that the 
Constitution, not the Ge^isions of school officials, was the supreme 
law of the schoolgrounds." In the Tinker case, decided by the 
Supreme Court in 1969, students were suspended for wearing black' 
armbands in protest of United States involvement in Vietnam. The 
Court —deciding In favor of the students ruled that students, too, 
are to be considered "persons" under the Constitution. They have 
fundamental rights that the school board cannot abridge. But the 
Supieme Court, notes Bright, has also repeatedly confirmed the 
authority of school officials "ro prescribe and control conduct Jn 
the schools " 

The 1960s also unleashed a storm of civil rights cases, many 
against school boards and administrators. As exarTiples, Bright 
^jnumerates seven cases that came before his court, including cases 
dealing with length of hair, sex discrimination, and bases for teacher 
dismissaK \ 

In addition to personal rights, states Bright, students and teachers 
have the protection of due process requirements. In brief, 
administrators must provide both students and teachers with a fair 
hearing before suspending or dismissing fhem, to protect their 
"liberty" and "property" interests. 



clear, Delbert K* "Negative Statements in Letters of 
Recommendation: From Defamation to Defense/' 
NASSP Bulletin^ 62, 422 (December 1976), pp. 34^3. 
Ej 192 368. 



School administrators usually do one of two things when asked to 
write letters of recommendation: "they either say something good 
or they say nothing/' Besides being professionally irresponsible, 
states Clear, this behavior Is unnecessary, for it is qijiit^possible to 
make negative recommendations "that are both f?d treat ion ally 
responsible and legally defensible." This excellent article shows 
how, using a simple checklist and an account of a court case to 
illustrate the legal principles involved. 

If a defamation case is brought by a teacher against an 
administrator for statements made In letters or by other means, the 
first and best defense is that of truth. If the statements are 
substantially true, and can be proven so, the defense is complete. 
The "truth" questions in Clear's checklist ask the administrator if 
the statements are based on firsthand information, if the facts 
support "opinion inferences" made, if the facts are germane to the 



issue, and if emotional bias has been avoided 

Even if the truth test faih in a court case, school ddminis.tfators 
are protected by a "conditional privilege" of immunitv frorti 
negative statements, they make in recommendations This privilege 
may be lost, however. If ii is abused 

Another series of questions in the checklisf determines whether 
the privilege was abused: Were the statements made for a 
lejiitimate educational purpose, to an appropriate person, and did 
thiiy contain only material relevant to the educational purposed Are 
the statements believed to be true^ Are there reasonable grounds 
for this belief? If anv one of these tests fails, the administrator loses 
his privilege and cm be held liable for defamatc;ry remarks 



Delon, Floyd G, School OfMals and ih^ Courts: 
Update 1979- BR5 Monograph Arlington, Viryania: 
Educational Research Service. 1979. 98 pt^es ED 
176 406 



Does a school administrator have a right to a hearing when he or 
she is terminateJf Is the school boafd's authority to transfer 
personnel restricted by constitutional provisions? Does a principal's 
search of a student based on information obtained from the police 
violate the Fourth Amendment? 

These questions and ninety^seven others reviewed here have 
been decided by various state and federal courts hetween 1977 and 
1979. Delon summarizes these court actions by presenting the 
question, the facts of the case, the court's decision, and a 
commentan/ for each case. The one hundred cases are divided into 
nine araas: school boards, finance, contracts/collective bargaining, 
administrators, teachers, pupils, torts, and religion. 

Although a reading of this monograph can bring one quickly up- 
tc^date on recent issues of litigation in education, Delon advises the 
reader to "avoid making sweeping generalizations" from the 
information pfesented. It is particularly impurtant, Delon 
continues, ^'to note which court rendered the decision"; decisions 
made by federa! district courts or state appellate courts can often 
be reversed by higher courts. In addition, state decisions may deal 
with statutes unique to that state. 

To further enhance an understanding of the court cases 
presented, Delon briefly discusses the courts' approadies to 
constitutional questions, particulady those dealing with the First 
and Fourteenth Amendments. Individual rights, property and liberty 
interests, substantive due process, and equal protection are among 
the constitutional issues discussed. 



Delon, Floyd C. I'Update on School Personnel and 
School District Immunity and Liability under Section 
1983, Civil Rights Act of 1871." lournal of Law and 
Education a 2 (April 1979), pp. 215-22. EJ 201 316, 



ERIC 



In the past two decades, the Civ;l Rights Act of 1871 {42 U S.C, 
.Section 1983) has become "the most frequently used basis for^ 
challenging alleged unconstitutional acts of school board members 
and administrators," states Delon. Section 1983 reads in part: 
"Every person who . . subjects . . . any citizen ... to the deprivation 
of any rights, privileges, or immunities . . . shall be liable to the party 
inlured/' Delon here reviews recent court cases that "provide a 
more neady complete construction of the statute,'' particularly 
those decisions dealing with the immunity and ItabiMty of school 
personneL 

' Court decisions in the 1960s established that board members and 
administrators are considered "persons" under Section 1983 and 
thus are subject as iridividuals to the provisions of the statute. 
Neither common law nor statutory immunity prevents actions 
against board members or administrators. 

However, individual officials retain immunity if they act in "good 
faith." According to a 1975 Supreme Court decision, schooK 
officials, to demonstrate iood faith, must act without malice or ill 
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will and must not violate the constitutional rights of individuals. The 
Supreme Court has also recently ruled that school districts can be 
considered as "persons" under Section 1983, but the impact of this 
decision, states Delon, "remains to be seen " 

Recent Supreme Court decisions also address the issue of^ 
administrator liability for First and , Fourteenth Amendment 
violations. Recent rulings based on the "absence of protected 
conduct'^ standard, states Delon, seem "to assure that employees, 
and pupils cannot use the exercise of a constitutional right to tie the 
hands of school officials when legitimate reasons exist for dismissal 
or expulsion." Other derisions indicate that "procedural 
deficiencies that do not produce provable injur/ cannot result in 
sizable damage awards," 



Cluckmah, Ivan B> "Legal Aspects of the Principal's 
Employment." Chapter 1 in The School Prindpal and 
the Law, edited by Ralph D. Stern. Topeka, Kansas: 
^National Organization on Legal Problems of 
* Education, 1970; 12 pages. ED 172 328. ^ 



The first principals were teachers of small' schools who 
performed some administrative duties in addition to their regular 
teaching tasks. As schools grew, the princlpalship gradually became 
a distinct entity. But because of the origins of the principalship, 
states Cluckman, "principals are still jiot differentiated from 
teachers under the law of many states." This situation is gradually 
changing, however; as of Gluckman^s writing, fifteen states 
provided the basic essentials of a legal identity for the principaL 

Whether or not this legal identity exists, "^t^ principal is 
'^generally recognized under the law as an employefe^of the school 
system rather than one of its officers." Employetfs^atus has 
generally been beneficial for principals, Cluckman poims^out, for 
most of the legal protections recently granted to teacher^ have 
been extended to principals as well. 
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For example, adinmisiri'tors are usuaJIy granted tenufe **onIv by 
virtue of their status as teachers." Tenure give** principdls certain 
due process right«» and a mtMsure of job security, but being defined 
on a par with teachers means that principals in some states can be 
tranisf erred to the classroom without cause. 

Even where no tenure statutes exist, principals have some job 
protection via their emplayment contfacts However, notes 
Cluckman, "like most contracts prepared by one party to an 
agfeement, they provide minimal protection tor the rights of the 
other party" Croup contracis negotiattid between administrator 
groups and sc?ioci boards usually give the principal greater 
protection. 

Th^ principal also has the constitutional protections of due 
proces i Again, classification as an employee appeafs to have an 
advantage; *'to the extent that principals are regarded as 
administrators, their constitutional protection may be reduced " 
Ciuckman also discusses the elimination of principals, particularly 
under the guise of '^administrative redrganization/' 

King, Richard A. *'The Pfincipal and the Law." 
Administrators Notfibook, 28, 2 n97MOI po. E| 
221 45r 

In the past few decades, numerous judicial decisions and 
legislative maf^^tites have altered the principal's role. Today, says 
King,-''the role and legal status of the principal are clearly in a stfite 
of flux/' To help clarify the current legal definition of the 
principalship. King here examines the litigation and legislation that 
have recently affected the duties and responsibilities, due process 
rights, collective bargaining rights, and certification requirements of 
the principal. 

There is no consensus among states concerning the definition of 
the principalship. In response to court and legislative mandates, 
however, the principars role has recently become more clearly 
defined in many state statutes. Between 1971 and 1976, reports 
King, the number of states defining by statute the legal status of the 
principal rose from eight to twenty-four, according to surveys by the 
National Association of Secondary School Principals. 

in certain stated; notably Florida, the legislature has sought to 
clarify the role of the principal by shifting primary decision-making 
authority and responsibility from the central office to the school 
site. Although such a shift of power — usually referred to as **school 
site management'* — haf» not been mandated sy any state 
legislature, several legisUjve acts revised here by Kmg lean In 
that direction. 

in some areas, the courts have beun cfosely involved in clarifying 
the principal's role. The constitutional rights of SLudents, for 
example, have been the subject of numerous important court cases, 
several of which are reviewed here. The courts have limited the 
principars ''personal discretion*' in student discipline rnauers, but 
at the same time have reaffirmed the principars " authority 'to 
control student behavior." 



Piele, Philip K.^ editor. The Ymrbook of School Law, 
7979. Topeka, Kansas: National Ofganization on Legal 
Problems of Educatioa 1979. 350 pages. ED 181 603. 

If school administrators ^'constructively expel" an emotionally or 
physically handicapped student because they believe the student is 
unfit to attend public school classes, those adminstrators may be 
liable if due process was not followed. So determined a Texas case 
summarired in this volume describing and explaining hundreds of 
1979 education cases. In this case, the school district had held a 
hearing to determine the students fitness for pubhc schopl but 
neglected several due process provisions, includini supplying an 
Impartial hearing examiner and giving notice of Issues. Although ad^ 
0 itrators were not forced to pay damages, they were warned of 




possible future liability, and the district was forced to reimburse the 
parents for private school tuition Incurred after dismissaL 

Published annually for the past twenty-nine years, this yearbook 
summarizes and analyzes all appellate court and federal court deci- 
sions that affect schools. Issues dealt with inclu je educational 
governance, employees, bargaining, pupils, finance, and properly. 

Another case rllustrates the limits to an administrator's immunity 
from liability. In this Wyoming case a superintendent was judged 
liable for dismissing a teacher because he disapproved of the 
teacher's conduct outside the classroom, though such conduct is 
constitutionally protected. The'court found that the supet intendent 
failed to prove that he acted without malice, and he was ordered to 
personally pay $2,500 in damages. 

This volume not only summarizes education cases but explains 
their implications and Importance. It should be extremely helpful to 
administrators as both a reference book and a means of keeping 
abreast of the latest opinions in all critical areas of school law. 

Stern, Ralph D. "The Principal and Tort Liability," 
2^ Chapter 10 in The School Principal and the Law, 

edr:ed by Ralph D. Stern Topeka, Kansas; National 
Organization on Legal Problems of Education. 1978. 
16 pages. ED 172 337. 

A tort, according to a dictionary definition, is "a wrongful act, not 
including a breach of contract or trust, which results in injury to 
another's person, property, reputation, or the like, and for which the 
injured party is entitled to compensation." The most common tort 
cases brought against principals, says Stern, concern "the 
determination of whether a principal is legally responsible for 
physical injuries suffered by a student," in particular injuries 
resulting from negligence^ referred to as "unintentional torts/' 

It is impossible, of course, for the principal to prevent all Injuries 
to students. The courts recognize this and will not, in general, hold a 
principal liable as long as "reasonable and appropriate precautions 
are taken" to prevent student Inlurles. The yardstick the courts 
usually use is the foresight and behavior of "a reasonably prudent 
person.'' *> 

'Defamation, another tort the principal may be involved in, 
involves "injuring? another's good name or reputation," In many 
casesrthe principal may believe he or she has been defamed by 
sorne other citizen who criticizes his or herperformance. There is 
little, redress in such cases, for the United States Suprense Court, 
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quottnj bv Stern. riH (j^ni/t'^ a 'protoiinc] hiiiionnl c DiiuiiitnuMir' to 
optMi fieluiti' that fiui\ \st*\\ iiu kiili' vi»hi*nuMit t dusEic , ami 
^oj?it»tinu»N unpltM^dntlv sharf) attaikH tin Movornment aiul fuiblit 
offinaU " 

In rases brnuHht auainst tht* print ifial tor cli»taniatinn, says Stt'rn. 
the print ipal \s usiuiiK tinit'ss thr- statff7U»nts iriatit' wt»rt' 
kiiiminyK faUt' tir nnilM lous in niUurt' Mriiu ipaN ^\sa havt* a 
■ t (5n(iitioiial flrallt»^t» pt inii7nir|its aaainst tlt»faniatUHi su\ts. 
whu h IS inttMidftl to [H'nnit ycnt^rnintMU <Mtit=iaU to [)t»rrnrni thiMf 
(Ititi!", ithtuit undih' ftsir ot ht'inM ht»ltl luiblt» tor whM tht'V \sr\tv or 
SiV\ "' Stt»rn aUo brit'tlv tiis(usst»s tort liabilitit's rtisulimy trt)ni tht' 
(it»()ri\,atinn ot i onstittitional riyhts 
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Strahan, Richard D. 'Maiiauiny a St hot~)l S f isi a) and 
f^hvsual R4»si)uriis ^ Chapter 11 in The School 
Principal and f/ie Lm. i*ditt'd by Ralph D Stt*rn 
Topt*ka. Karisa> National Organization tin leyal 
ProbltMiis ot E:ducation. 197H ] \ fjaMes EiD 172 i^H . 

hi bt' a ytiod irntrLirtifsnal leader, it i^ essential that the principal 
also bf' proMcient in the nianayenient of the schoors tistal and 
physical resourct^s in addition to basic: manaiienient skills, the 
principal should have rull kn(i\\ledge of his or her le^al 
reisponstbilities in all areas ot school operaEion To heip pfincipjiis 
acquif^ this knovvledi^e, Strahan here examines the "stututor^ and 
case law guidelines that are vital to good huildiny and proyram 
mdnagenrient ' 

Most school distficts have policy statements that impose 
responsibility tor the schoors property on the btiilding 
administrator On assuming 'a princtpalship, Strahan advisee, the 
new principal ■should satisfy himselt or herselt that the entire 
inventory of school propertv he or she is assuming is intact/' 
Strahan suggests ihm the principal insist on an internal audit of all 
school accounts, equ^ment, textbooks, and supplies before signing 
any document that ackno^% ledges appointment and control 

The principal is also usually liable for managing cocurficular 
funds, even though the funds are not generated by taxation Strahan 
discusses severa! cases in which principals were charged with 
incompetence because of their "improper management of 
extraclass funds " An added benefit of adept management of 
various funds. Strahan points out, is that it generates confidence in 
the principars management abilities 

Another potential area of principal liability is in the purchase of 
class rings, class and individual photographs, caps and gowns, and 



so forth: Strahan notes that 'the priiu ipal mas ln« pefsunally luiblt' 
for sLich contrai'ts uiile^is tfiespet liu turid to whit fi lie may look for 
payment is c learK ^sntttMi iiilu ihv tiintraii Alsij ilisiussiHi art* 
student s.ivings prcigrams, propertv l(?s'. thrtjugh vantjalism tuui 
burglary, and siatuttiry i)rnliihitinii>* against intlut^nt mg s? fiool 
pLirchast^s 



Wetterer^ Charles M. 'Inu^rgents Situations 
Ifnolvuig Alleged Sttident ( riint^, ' C hafiter H in tlw 
Schooi Pnnapiil and ttw /au. edited |i\ Ka!|ili 1) 
Stt*rn ro[)eka. Kansas National ( )rg.uii/anon on 
l egal Problems o! hiut ation. Pi/M paj^es [ I) 172 



tmergent y situations nntilving stj^[)et ted tu alleged sludt*nt 
crifVies demand imniediaie at tion hs tlie [Hint ipal ( tJinmoii stMise, 
dist relit^n, anc^ mi niiiy seem tt) l)t* all thiU art* needed to deal 
^sith '^ut h iH' :>Ut. t atjtujns \Selterer if] this extelle/il .irtltle, 

'there are ^, prtiblenis — legal, fihysit al and sot lal — whit h 
surround sut [i tMnergt>ncies ' 

It is essentiiiL ihtMi, that ii [irint ifial anticipate sut h sitiiiUii)ns and 
have a general strategy [)ri*part*d for each type o\ emergency lo 
ht'lp in this [ilanning. Wetterer here fireseJits a disc usston = with 
numerous t'xamples and suggestions — of the legal ramilit ations of 
the principal's actions rt^garding bonibs anci bi)mb threats, false fire 
alarms, searches and sei/Aires, and police investigations in the 
schools 

Cittt*n, the fUint ifjal finds himself or herselt in a "tio win" 
situation Fc}r t^xanijiL'. if a firincipal den ides to search a student or 
the student's locker, he nuiy have to defend himself against c laincs 
of illegal search If the principal decicit*s not to search, htiwever, he 
niay be accused 'of civil or even criminal negligence ' The legal 
precedents, which the author outlines, are fjrohably the best guides 
for "reasonable ' fjrincipal behavior 

The complexity of what the principal must know to avoid charges 
of vvrongdf)ing or negligence is further illustrated by the principars 
interac tion with the police In most instanc es, "tht' principal may 
deal With minor criminal acts committi*d in his sc hool^MKi decide 
on suitable fjuntshment for the offender'' However.^nce the 
[principal. rcMli/es that the crime is of a s(*rious nature, it is hi^^duty to 
call the polit f and refrain from further questioning of the student. 
The fjrincipal now must behave as the protector of tfit* studc?nt in his 
"in loco parentis" role 
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Triii Dubiication was pfeparea with funa*ng from iht 
Nafionai ths\ifuft ot laucaiiQn, U S Dtpifimini ot 
idyCaliQn under Conlfici no 4OO-?S^0Q07 The 
opiniom i^prelstd in Ihis repoM Co npl nieeisaniy 
fetieci the wsiiions oF poiiciei ot NIE a? me Dipiff- 
meni ot iducaiion 



The iducaiional ResourGes Information Centef (ERIC) Is a 
national intormatton system operited by th^^a National institute 
of iducaiion. ERIC serves educators by dlsseminaiing research 
results and other reiource infarmatlon that can be used in 
dsveioping more effeelive edueational programs. The ERIC 
Ctearinghouse on Educational Management, one of f.i^vafal such 
unrts In the system, was astabllshed at ihe'Univefsity of Oregon in 
1 966. The Cfearinghouse and its 9ompanicn units process research 
reports and journal articles for announcement in ERIC'S index and 
abstract bulletins. 

Besides processing documents and Joufnal articles, the 
Cleaflnghouse prepares bibllogfaphles, literature reviews. 
= monogfaphs, and other interpretive researeh studies on topics in 
Its edueatlonat area. . 



Prior to publication, this manuscfipt was submitted to the 
Association of California Sehooi Adrmnistratofs for critical review 
and determination of professional competence The publication has 
met such standards. Points of view or opinions, howevef, do not 
necessarily represent the official view or opinions of the 
Association or California School Administrators, 



IF 



ERIC 



Clearinghouss on Educational Management 
University of Oregon 
Eugene, Oregon 97403 



